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3 nullity or reduction, . Pena 
SY tute to the contrary. . 
Of the ſame date, Sir John granted a W to the Earl, 
upon which he was inſeft; and, in the year following, Sir John grant- 
Jan. 31: ed a peypetual diſcharge of the fes duty to the Earl. 
. As this method of making up the Earl of Bucdeugh's titles to 
\ his new purchaſe, was probably made choice of for the purpoſe of li- 
miting the caſuality of ward to the feu-dury, until a favourable op- 
portuniry ſhould occur for getting the tenure as to the crown chan- 
ged from a ward-holding to a ſeu or blanch-holding : So it appears, 
that; for a very long period, theſe lands were tranſmitted through 
the different heirs of the family of Buccleugh upon the ſame mode. 
of holding. 
Feb. 26. Accordingly, in the retqur of Francis, then. Earl of Buccleugh, 
* the lordſhip of Eweſdalc was retourcd, as holding of Sir John Ker, 
and his heirs, for payment of 160 merks of feu-duty. 
ang. 26: In like manner, tho“ Earl Francis crecuted an entail of his whole 
eſtate, and, inter ali the lordſiip'of Dvicſdale ; yet, in the charter. 5 
under the great ſeal expede ppon that entail, the lordſhip of Ewil- 
dale is not com | 
And, in the fame manner, it is not contained in the ſucceſſive ſpe- 
oa. 6. cial retours of Counteſs Mary and Counteſs Ann, the two daugh- 
1653: ters and heirs of entaitꝭ withour diviſion of Earl Francis, which ſpe- 
0a. 26. ally referred go their father's charter upon the entail 1 650. 
Bur, at laſt, a moſt favourable opportunity occurred for openly a- 
vowing and accompliſhing what appears to have been the original 
purport of the nominal feu-holding under Sir John Ker, viz. the 


marriage of Ann Counteſs of Dalkeith, and heireis of the eſtate, 
with the Duke of Monmouth. 


- On chat occaſion the lady, in her marriage-contrat; provided and 
1663 granted procuratory for reſigning the eſtate in favour of herſelf and 
huſband, in coujunct fee, and the heirs of the marriage, &c. And 
- accordingly a charter was expede under the great ſeal, containing a 
novedamns, granting many new rights and privileges, and, inter alia, 
lands held ward were changed into blanch and feu-holdings ; and, 
g more 


= > 
more particularly, the lordſhip or barony of Eweſdale was compre- 
| hended in this charter, and made to be holden ſeu of the crown :- 
 < Reddendo pro proniitt. terris et dominio de Eweſdale, jacen. &. 
nobis et ſucceſſorĩbus noftris, aliiſve jus habentibus pro tempore, ſum< 
mam unius centum et ſexaginta mercarum monetae Scotiae ad dict · 
duos anni. terminos, Pentecoſtes et Sancti Martini, per acquales por- 
tiones nomine ſeudiſirmae tantum, cum hac proviſione, &c. 
Ducheis Aun expede another charter of the eſtate upon her own 
reſignation, in which the Reddendo as 10 the lordſhip of Eweſdalc is 
in the ſame words with the charter of 1664, and the ſame words are 
uſed in all the ſubſequent title-deeds till 1942, when the late Earl 


of Dalkeith, father ta the preſent Duke of Buccleugh, paſſed a char- 
ter of the eſtate; in which the Reddendo. clauſe, as to Eweſdale, the 
words, alive jus habentibus pro tempore, are omitted ; and the ſame 
thing is done ia the preſent Duke's {petal retour as heir to his fa- 
ther anno 1751. 

The proper officer in the cours of eapheqger having, in abe cars 
of his duty, diſcovered various omiſſions i the making up:the kings 
property-ralls, and, among] others, that the feu-dury of . Eweſdale 
had not been Rated therein, he did make the ſame known to the ba- 
rons of. exchequer, who ordered the Duke to be charged with that 
ſeu- duty. | 
The Duke, defirous to avail himſelf of the late ſtarure for taking - 
away ward-holdings, did apply by petition to the barons of enche- 
quer, to be rdicved from the payment of the feu-duty of 160 merks, 
upon this ground, that the changing of the holding of the lordſhip - 
of Eweſdale from ward to feu, in a charter paſſed upon the reſigua - 


tion of Anue Coumels of Dalkeich, was altogether crroneous and in- © 


eſſectual, becauic Anne Counteſs of Dalkeith never was the vaſſal f 
the crown in that lordſhip ; and therefore, that he ought to be in- 
titied to the beneſit of the ſtatute, in the ſame manner as if his lands 
had been held ward by the inveſtirures to the dy. 
Ihe matter came to be argued by counſel before the barons, who - 
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was liable in payment of the feu- duty, and ought to be charged with 
it for forty years back. 

The Duke thereapon did inſtiture the preſene action in this court 
for having it found and declared, that the change of the holding and 
reddendo was owing to a miſtake, and that, in terms of the late tenure- 
act, he is intitled to hold his lands blench, and to be freed from the 
payment of the feu-doties byz one and to come. 

The officers of ſtate ſtated t heir defences againſt this action: rao, 
That the whole matter of the ſummons relates to accounting for the 
King's rents in enchequer; and therefore the Court of Seſſion had 


no juriſdiction, more eſpecially in reſpect it had been judged of in 


attempt ratifications or redyQions, - u, future, which run back to 
ſo diſtant periods, that theicauſes or motives. for granting thereof 
cannot be ſeen; and therefore the charter 1664, with the noveda- 
ane, cannot now, at 'a hundred years diſtance, be quarrelled by the 


Kill poſſeſſes rhe eſtate under chat title. 
The cauſe came before le Auchinteck Ordinary s and: his 
Lordſhip having taken the ſame to report, the court, upon adviſing 
informations, pronounced the following interlocuror: The Lords 
find, that the purſuer is not entitled to demand a charter from the 
* Crown' of the lordſhip of Eweſdale holding blench, and remit to 
the Ordinary to proceed accordingly, and alſo to hear parties fur- 
© ther 1 ſaid lands, and to do as he 
fall ſee juſt.” 
Agaiuſt this interlocutor the purſuer reclaimed; dre: Lord- 
Chips, without anſwer, refuſed the petition. 
The cauſe having come back to the Lord Ordinary, the purſuer 
gave in an amendment or addition to the former conciafions of his 
libel in the following words: Or, ſuppoſiug it ſhould be found. 
* that the purſuer is not now intitled to hold the faid lands and lord- 
* thip biench of che Crown, yet that the ſoreſaid feu- duty of 160 

82 * * merks 


exchequer and decided againſt the purſuer ; at leaſt this defence did 
hold as to bygones: And, 2do, That there is no room now even to 


her of the raſh, and who pet the fame, and Sed and 


to the Lord Ordinary to proceed accordingly.” 
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* merks is not exigible by, or payable to the Crown, nor does it in 
any way belong to them, but to the purſuer himſelf, as in the right 
* of Sir John Ker, in virtue of the contract with him nns 1725, 
and perpetual diſcharge of ſaid feu-dury granted by Sir John Ker 
to the Earl of Bucdeugh ann 1720, both before reciced ; which is 
« ſupported and confirmed by the words of the reddendo of the char: 


ter 1664, alufve jus haben. pro tempore; and ſubſequent rizkts ; and 


a e that the purſuer is not bound to account in exche- 
quer for the ſaid feu- duty, either for bygones or in time to come, 


but to retain and apply the fame for his own roger wy" 22 
© hoof,” 


The Lord "I after hearing counſel, kaviag reported that 
branch of the cauſe, your. Lordſhips pronounced this interlocutor: 
On report of Lord Auchinleck, and having adviſed che infor ma- 


tions and minutes hinc inde, the Lords find, that the purſuer is H- 


able in payment to the Crown, ſuperior of the lordſhip of Eweſ- 
dale, of 160 merks Scots yearly, as the feu · duty thereof as to tinic 


to come, and that he is bound to account in exchequer for che 
« ſame ; and aſſoilzie the officers of ſtate from the concluſion” of the 


« purſuers dectarator as to bygone: of the faid feu-dury ; and remit. 


Againſt this interlocutor the purſuer reclaimed ; and, upon adriking 
the petition with anſwers, pronounced the following interlocutor: 


Having adviſed this petition, with. the anſwers thereto, in reſpect Nor. 1. 
it appears, that the barony of Eweldale did originally hold feu of 3 


Sir John Ker for payment of the ſame ſeu-duty of 160 merks, which 


is expreſſed in the charter 1664, granted by the crown ; and that, 


in the reddendo of faid charter, the feu-dury is made payable to the 
* crown, alive jus babentibus, which ſuppoſed that the right there- 
« of might be in another; and in reſpect that the crown has never 
been in poſſeſſion of ſaid feu-duty, neither was it entered in any of 
the crown's rentals, but that the ſame was for ever diſcharged by 
Sir John Ker in the year 1621 ; therefore ſuſtain the ſaid 
as ſufficient to free the petitioner from payment of the feu-dattes 
| "mn © « claimed. 


. 
Adaimed both in time paſt and in time to come; and remit to the 


Lord Ordinary to proceed accordingly.” 
The petitioners beg leave to ſubmit this interlocutor to the review 
of the court, which they are enabled ro do the more accurately, as 
your Lordſhips have particularly ſpecified the grounds upon which 
you proceeded in the alteration of your former interlocutor. 

By the final judgments already pronounced in this cauſe it is eſta- 
bliſhed, that the noble purſucr muſt hold the barony of Eweſdale by 
a feu-tenure, and is not intitled to demand from the crown a charter 
of that lordſhip holding blench ; and, upon the ſame principle which 
weighed with your Lordſhips to pronounce that judgment, the peti- 
tioners did humbly conceive, that the purſuer muſt be liable for the 
payment of rhe feu- duty ſtipulated in the reddendo of the charter 
from the crown, the uncontroverted ſuperior of the lands. 

Nor, with ſubmiſſion, did the petitioners imagine it would have 
been available to the purſuer, in this branch of the cauſe, alcho* he 
were able to point out the moſt ſatisſactory evidence of blunders and 
errors ſuppoſed to have interveened in the marriage-contrat of the 
Ducheſs of Monmouth, andithe ſubſequent inveſtitures of this eſtate. 
For, if it had been at all competent for your Lordſhips to have enter- 
ed into that diſcuſſion, it would have been as competent in the be- 
ginning of this cauſe, reſpecting the nature of the holding, as in this 
branch of it reſpecting the payment of the feu-dury. But your Lord- 
ſhips did not think yourſelves intitled, poſt tantum temporis, conſiſt- 
ently either with the general ſecurity of land- property, or with the 
enactments of the ſtatute 2717, either to rectify or overturn the 
holding under which theſe lands have been poſſeſſed for 100 years; 
and this being eſtabliſhed, it is at leaſt an extraordinary caſe, that 
the COT ny ores ot che fen-Gacg Rigetimecd in che 
Feddende of his own charter. 


The feu-duty is eſſential in the conſtication of a feu-holding. 


The very relation of a ſuperior and vaſlal ſuppoſes the exiſtence of 


. a reddendo, prefiable by the one to the other, But, if your [Lord- 
. hips ſhall adhere 40 this interlocutor, the charter of the 1664, and 


indeed. the whole rights of the Buccleugh family to this eſtate, muſt 
for 
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for ever ſtand upon this extraordinary and anomalous footing, that 
there is a feu-holding, a fendal ſuperior, and a feudal vaſſal, but 
not the veſtige of a reddendo preſtable by the one to the other. And 


it is in vain to aſſimilate this caſe to that of charch-lands, or ſuch 
other caſes where the ſuperior, either by the enactment of law, or 
by particular agreement, has aſſigned away his right to the feu- duty; 
for, in theſe caſes, the radical right to the fen-duty is truly and 
properly veſted in the ſuperior. But, in the preſent caſe, che argu- 
ment of the noble purſuer goes to eſtabliſh this jon, that the 
reddendo neither did veſt, nor meant to veſt, any right to the feu- 
duty in the perſon whom your Lordſhips n 
termines to be the unqueſtionable ſuperior of the land. | 

So far as the petitioners are able to recolle&t 3 
which have been uſed by the purſuer for obtaining the judgemenc 
which at laſt he has procared, they. reſfalve-into theſe two grounds : 
IF, It is conjectured, that as this lordſhip of  Eweſdale appexred-in 
Earl Francis's retour 1634, as paying a feu-dury of 160 , and 
2 it alſo appeared 0 be contained in che railtic 16g0,. the framer 
of the marriage · contract 663. and of ;the charter. following chereon - 
in the 1664, not adverting that. this vas the feu-ducy payable to 
Sir John Ker, had thrown: theſe lands and this feu-duty into {the 
procuratory of the marriage<contrat, and the charter 1664, 4 if 
Counteſs Ann had already been the crowns vaſſal therein. The 
other plea, and which ſcems to be that adopted by your ,Lordſhips 
interlocutor, is ſoundod upon the words in the reddends, ait jus 
Haben. pre tempore, which are ſuppoſed tojapply to Sir John Ker z and 
that therefore the Duke himſelf, in virtue of the old. conmmract 
with Sir John, has the only right to the fen-dary preſtakle by he 
Earl of Buccleugh, as, their vaſlals in. the lordſhip of Ewcidale. 
The petitioners ſhall have occaſion immediately ro canfider ſepa- 
rately both the one and the other of theſe pleas ; bur at preſent he 
. muſt entreat the particular attention of your Lordſhips to this ob- 
ſervation, that the abilities of the counſel for the noble purſutr have 
amn ſucceſaful in blending together rhoſe- ſe- 
parate pleas, ſo as to draw into their aid, as „ at 
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one time the idea of a bhlunder throughoat, at another time argw- 
ing upon a ſuppoſed intention in favour of Sir John Ker; and yer, 
when your Lordſhips conſider the matter with attention, it is per- 
ſeMly manifeſt and clear, the two pleas above mentioned are 
directly contradictory to each other. For, if it be true, as is ſappo- 
ſed in the ſirſt hypotheſis, that this whole confuſion aroſe from er- 


ſappoſing rhat Counteſs Ann was antecedently vaſſal to tlie 
& Ee of 160 merks, How is it poſlible, with the 


— — * the words aliiſve jus haben. were thrown 
into the charter for the purpoſe of giving or preſerving a right to 
rhe feu-duty to Sir John Ker, or any other perſon whatever? 

But, to proceed more particularly to conſider ſeparately the two 
plas, the firſt of which is, © That, as this lordſhip of Eweſdale ap- 
« peared in Earl Francis's retour 1634, 25 paying a ſeu duty of 166 
« merks; and as it alfo-appegred to be contained in the tailzie 1650, 
the framer of the marriage-coatradt 1663, and of the charter fol- 
* lowing thereon in the 1664. not adverting that this was the feu- 
duty payable to Sir John Ker, had thrown theſo lands and this feu- 
duty into the - procuratory ¶ the-marriage-contract, and the char- 
ter 2664, as if Counteſ Ann had — the Crown's vaſſal 
therein 

This been the peritiencrs do humbly controvert, * 
unnatural in itſelf, and as counteratied 9 
which occurs in this caſe. 

The purſuer opprans from the beginning to have doen captions 
that his plea was unnatural and improbable, in fo far as he is obliged 
to take it for granted, that the framer of the marriage-contract be- 
twixt the Duke and Ducheſs of Monmouth, was fo ignorant or in- 
advertent with regard to the holding of the lordſhip of Eweſdale, 
as to miſtake the feu-dury payable to Sir John Ker, as payable to 
the crown ; and therefore, to account for ſo uncommon ignorance or 
inadvertency, in a buſineſs of ſo momentuous a nature, your Lord- 
ſhips have been repearedly put- in remembrance, that the marriage. 
contract muſt have been framed at London, where the information 


Ws; 
could not be very ace. and of courſe variety” of blunders 


inrr-+duced. 
B. chis, wich ſubmiſſion, is too feeble a mode of reaſoning to 


be a-lmitred in ſuch a caſe as this ; for, wherever the marriage was, 
there can be no doubt that all information relative to the eſtate of 
Counteſs Ann would be carefully tranſmitted, and the marriage- 
contract reviſed with care and attention. Nay, fo auxioudy has this 
matter been attended to by the parties, it is = known fact, chat the 
late Preſident Gilmour was called to London by the King, to adviſe 
the marriage-articles betwixt Counteſs CC 
Duke of Monmouth. 

Bur further, rhe purſucr l aa 


fective in another reſpect ; for, wherever the marriage · oontract may 
have been framed, ot whatever deficiency of information there 
might have been, veſpecting the execunton of it, chere can be no 
doubt that the charter 2664 muſt-have been expede in this cou 
try; and, of courſe, the men of baſinaſs of che Bucdeugh family, 


who had the care of expeding it, could-not be ignorant of the ſtate 

of the holding of the lordſhip of Eweflale; and therefore, wit 3 
ſtraining beyond all bounds, it cannot be ſuppoſed, as has heen done 
by the counſel for the noble purſuer, chat rhe feu-dury of x60 mer 
had been introduced into the charter 1664, as payable to the crawn, 


upon an erroneous ſuppoſition, that ſuch had been the e ee. 
ing of the lands. 


of themſcives be available to ſarisfy your mm chat che firſt 
| plea or hypotheſis of the purſuer, is not well founded. Bur the mat - 


ter does not reſt upon preſumptive evidence only : for, as formerly | 
noticed, this plea is counteratted by real evidence in the cafe. The 
petitioners could mention many circumſtances: They ſhall coment 
themſelves with two, which, in their apprehenGon, are demonſtrative 
that the perſon who framed the charter 1664, was in no ſtate of 


darkneſs or ambiguity, but was in he Eero On rank 
actions with Sir John Ker. | a 8 h 1 


n 
im the ff place, the purſuer has ſaid, chat, ſrom Earl Francis 


retour in the 1634, the framer of the charter 1664 would be led ro 
introduce the ſeu-dury of i 60 merks uto that charter. Be it fo; 
but does not the ſame retour inform, that this feu · duty was freſt able 
to Sir John Ker, and not to the crown? And, 
| Secondly, It was certainly a very uncommon clauſe in the charter 
from Sir John Ker to the Duke of Bi , * that the not-pay- 
ment of the ſeu-dury for two of more years ſhould be no cauſc of 
* nullicy or reduction, notwithſtanding of any law or ſtature to the 
a yo Bot this ſame cauſe is exactly tranſcribed into the char- 
ter 1664, in theſe words: Cum hac proviſione, quod non ſolutio 
ic. ſeudifirmae divoriae per ſpatium duorum et plurium annorum 
« in ſimul concurren. infolvir, nulla eric cauſa nullitatis nec reductione 
. infeofamenti non obſtan. quibuſcunque actis parliamenti, 
« aliis Ann legibus, ſeu cofftiturionibus dict. regni noſtri in contta- 
« rium fact. ſeu faciend.” &c. Which demonſtrates, that the writings 
whith' interveered in che tramſacton betwixt Sir John Ker and Wal- 
ter Earl of Buccleugh, muſt have been in the hands of the framer 
of the charter 1664 ; and of courſe he could not entertain the leaſt 
doubt, that formerly the de wat prefiablero Sir John, and noe 
to the crown. 
And this leads the petitioners wo 'tae notice of the ginerat ery of 
blunder and inaccuracy which has been raiſed againſt this charter 
1664. In fact, it is by no means clear that there is any blunder at 
all in the'cafe z and, at moſt, there is bur one, and that one cannot in 
the leaſt influence the preſent cauſe. 
The one to which the petitioners allude, is that of not making up 
titles in the perſon of Counteſs Ann, to the procuratory in the con- 
tract with Sir John Ker, before ſhe granted her own procuratory in 
the contract of marriage for refigning in the hands of the crown, 
Now, the petitioners do fay, that your Lordfhips are not even ar 
liberty to prefuwe, that there was a blunder in that reſpect. For the 
regiſtration of charters from the crown was not ordered till the 1672; 
and therefore, for ought ſeen, ſhe may have veſted a right to the 


Inu I 
rrocuratory in the contract of fale 1620, and thereupon obtained a 
charter of reſignation from the crown, altho' ſuch charter docs not 
now appear. If this was done, the charter 1664 was perfectly regu- 
lar ; nay, that charter was ſtriNly formal, if Coancels Ann ever clta- 
bliſhed a right to the procuratory in the contract of ſale by a gene- 
ral ſervice .. For, altho* ſuch general ſervice. is not. mentioned in the 
charter 1664, yet that charter was ena, if the right of reſigua 
tion was in Counteß Ann, by che procuratory of reſignation in che 
_ contraQ of ſile. 1 SOOT 

Bur, inthe noxt place, ſuppoling it to have been alcogether omitted. 
the veſting the procuratory 1621. in the perſon of Coontels Ann, it 
no doubt was in ſtrict icudal form an. inaccuracy : butiſtall it was u 
inaccuracy, which could not be of rhe leaſt prejudice or detriment to 
the family of Buccleugh, or to the validity of the charter 1664 fol 
that charter contains a ,, and ed on a+ goed manual; and 
therefore. was, in every reſpect, efiectual a an . original-granc, .aud 
ſupplied all defects in form as on 2 
in the legal way. | 
Raz, J. the 40 place, upon chis-qminc, your Lordfdge will e 
that, whether there was or was not an inaccuracy. in this matter, 
neither it, nor any of the conſequenti ones graſted upon it, can in 
the lcaſt influence this caſe . for it is undoubted, that all . blugders 
are now done away by the long preſcription ; that, in fact, the char- 
ter docs dearly contain this feu-duty of 160 merks; and it has been 
already ſhown, that this could not be through any ignorance or in - 
advertence: but that the framer of the charter 1664 muſt have bern 
in the full knowledge of the. tranſaction with Sir John Ker, and the 
writings relative thereto, and of courſe, in inſerting this feu-duty in- 
to the charter 1664 ; the framer thereof could not labour under any 
milapprehenſion. as if the feu · duty had been formerly preſtable ro 
the crown in the place of Sir John Ker. 
From all this, therefore, the petitioners draw Aenne that, 
whatever inaccuracies may have interveened in compleating the ĩuveſti- 
tures in the 1664, on occaſion of the marriage of the Duke of Mon- 
mourh, there is not che leaſt ground for preſuming, chat the inſercionof 

the 
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the ſeu- duty of 160 merks into the charter 1664 could proceed from 
blunder or inadvertence, but ãt muſt have been done ex propgſto with 
their eyes open, and having u their hands the contract which inter- 
vecned berwixt the Earl of Boccleugh and Sir John Ker in the 1621. 

The petitioners ſhall only further obſerve, that there is fo little 
occaſion for having recourſe to ignorance or inadvertence with regard 
to the holding from Sir John Ker, that the contrary ſuppoſition is, 
in fact, the more anatural one, and explains this whole matter in an 
cafy and obvious manner. 
For, from the manner in which the contract of ſale was executed 
betwixt the Earl of Bucclengh and Sir John Ker, there can Be no 
doubt that Sir John was intended only as 2 nominal ſuperior, and 
that this mode of holding has been made choice of, in order to 
make up 2 feudal title, but, at the fame time, to wait till a proper 
opportunity ſhould eccur fax getting the holding changed from ward 
into feu-or blanch.. A more proper opportunity ſurely could not oc- 
cur, than the marriage with the Duke of Monmouth; and accord- 
ingly ſo, in fact, is done by ſubſtituting the feu-duty to Sir ohn 
Ker, and it was moſt natural to take that feu-dury as being ſuggeſt- 
ed by the contract with Sir John; and perhaps the perperual diſ- 
charge on a ſeparate writing not knowy, or, though it was, the feu - 
duty might appear but a natural remuneration to the crown for the 
loſs of the ward vaſſalage in the perſon of Sir John Ker. Nor is it any 
obhjection to the truth of this obvious tranſaction, that the charter 
does not particularly mention the change of holding; for this ſurely is 
no ways eſſential co the validity of ſuch change, and the novodamas, 
in its own nature, implied a change of all ſormer holdings. 

The petitioners now proceed to conſider the other plea which has 
been maintained by the noble purſuer, which ſeems to have recci- 
wed the ſanctiun of your Lordſhips interlocutor, viz. That * found. 
ed upon the words in the reddends, alive jus halben. pro tempore, 
4 which are ſuppoſed to apply to Sir John Ker; and that therefore 
the Duke himſelf, in virtue of the old contract with Sir John, has 
the only right to the ſeu-duty preftable by the Earl of Buccleugh, 
* their vaſſals in the lordſhip. of Ewiſdale.* 13 
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In general, the petitioners cannot help obſerving upon this plea, 
thar the purſuer indeed will be ſingularly fortunate, if he ſhall be ſuc- 
ceſsful in reaping ſo great 2 benefit from this clauſe in his predeceſ- 
fors charter, as it is a benefic which never occurred to his own men 
of buſincls ; as your Lordſhips muſt be fatisfied when you recollect, 
that theſe words, though now conſidered as fo important, are left 
out of all the title-deeds of the family from the 1742. Indeed it 
may be doubted how far the purſuer is intitled to ꝓurſue the action in 
irs preſent ſhape, when his own rights are ſo cimcumſtanced - 

But, the petitioners Hatter themſelves, that che. following obſere 
yations will ſatisfy your . Lordſhips, that this conſtruQion of theſe - 


words in the charter is ene 
the laſt interlocutor ought to be vate. 


in the 40 place, as this incerlocuter ſuppoſes chat theſs wonks 
alive jus, &c. were thrown in ex propeſece, that the Crown ſhould 
not reap any benefic from the feu-duty ſtipulated in the charter, 
the petitioners are at a loſs to conjecture wherher your Lordſhips go 
upon the ſuppoſition, chat, at expeding the charter 1669, the framer 
thereof was or was not in the knowledge of the perperual diſcharge 
granted by Sir John Ker; and therefore they mult direct their ar- 
gument to obviate both the one aud the other of theſe ſuppoſirions. 
And firſt then, if it ſhall be ſappoſed that the framer of the charter 


was not in the knowledge of the perpetual diſcharge, it is incompre- 
henſible how this fru- duty could at all be introduced into the mar- 


riage-contraQ, or into the charter 1664 ; for, from other particulars,. 
it has been already ſhown, that S to ar + 
ny miſapprehenſion as to the lands holding of Sir John Ker ; and 
if ſo, for what purpoſe could a ſeu- duty be introduced into 2 char- 
er us preſtable 10 the Crown, which mult clearly have aggrared to bs 
due to Sir John Ker ? 

On the ocher bamd, if ir ſhall be ſuppoſed that the framer of the 
charter was in the knowledge of the perpetual diſcharge which had 
been granted by Sir John, and that the meanitg of the charter was 
ro give the feu-duty to the family of Buccleugh throagh the des 
of Sir John Ker, this plea is, with ſubmiſſion, tai more unna- 
D tural : 
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tural : For why have recourſe to a circuit of fo unmeaning and per- 
plexed a nature, and which might afterwards diſappoint the very in- 
tendment of itſelf, if ever the 'diſcharge ſrom Sir John Ker ſhould 
happen to be loſt or forgot? If it was the intendment to give a 
blanch holding of theſe lands to the family of Buccleugh, which is 
the purport of the purſuers argument, it would require ſome kind 
of explanation, why, in place of all theſe ambiguous and. unuſual cir- 
cuits, it ſhould not have been done in the plain and uſual manner. 
Sccondly, The petitioners muit be forgiven to obſerve, that there 
are two words omitted out of your Lordſhips interlocutor which 
ſeem material in the queſtion. The interlocutot takes only notice 
of the words aliiſue jus babentibus, but the clauſc in the charter runs, 
eliifve jus babentibus. yxQ TEMPORE. Now, it is ſubmitted to your 
Lordſhips, if, upon a fair and ſound conſtruction, theſe words do 
not import in their boſom a ſatiafactory anſwer to the purſuers plea; 
for, in place of ſignifying a perpetual and abſolute alienation from the 
Crown of this ſeu- duty, as is the purſucrs argument, they ſignify no 
more than a ſlipulacion in fayoar of the ſuperior, his heirs. and ſuc- 
ceſſors, or ſuch others as. from time to time may have right thereto, 
. grants or aſſignations from the Crown. 
34h. The petitioners formerly laid before your Lordſbips a variety 
of examples, where thoſe ſame words were contained in charters from 
the crown; and, to fave-your Lordſhips the trouble of looking back 
to former papers, they are hereto ſubjoined. It will in general be 
obſerved upon thoſe caſcs, that all of them, though containing theſe 
words, aii j Jus Sc. do notwithſtanding veſt the radi- 
cal right in the ſuperior, although the particular proſits and emolu- 
ments of that right do not accrue to the » on account of his 
being occaffonally diveſted either by his own act. ur the act of the 
law. But the ſingularity of this caſe lies here, that, according to 
che purſuers. argument, the radical right to the feu-duty itſelf never 
was meant to be veſted in the ſaperior, bur, from the firſt exiſtence 
of the charter, the feu-duty of the reddendo is taken from the ſuperior 


1— and veſted in another who is no party to the char- 
ter. f 


4tbh, 
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45%. It is, with ſubmiCon, the more improper to ſuppoſe fo ano. 
nralous a tranſaction, or to give ſo anomalous a conſtruction to thoſe 
words, that the words themſelves do admit of a moſt natural and 
caſy conſtruction, if it ſhall. be ſuppoſed that the crown either had 
given, or meant to give, a grant or gift of theſe feu=dutics in favour 
of any perſon. This was extremely common, and the example of 
other chaitets. fubjoined to this petition, prove, that in this, or ſome 
ſuch view, ſuch clauſes are frequently inferted in charters from the 
crown. But then, in all ſuch caſes, the work aliifve jar babentibar are 
always underilood as implying the words ab illo, and then the red- 
dendo runs moſt naturally to the ſuperior and his heirs, or others na- ; 
ving right from bim. But, in this caſe; if rhe purſuers argument is 
right, he reddendo has no earthly relation to the ſuperior, but is in 
ſavour of a third party, who has no contetion with, nor derives 2 - 
ny right from the ſuperior, a conſtru & ish which the peticioners ap- 
prebend buht not be given to theſe words, when they. admit of the 
more natural and eaſy one which has been ſuggeſted. and ſuch as 
eee _ CC 
appears. 

Laſtly, What — oblerraion luſt made, and het | 
that the words in queſtion can have no relation to Sir John Ker or: 
any other, except one deriving right from the ſuperior himſelf, is this 
ſurther circumſtance, that theſe very words occur in the ſame char- 
ter relative to the lands of Branxhol m, with which it is not pretended 
that Sir John Ker had the leaſt connection. The reddendo of Branx--- 
n ulm is in theſe words : * Reddendo annuatim memorat. Jacobus 
* i-ux de Buccleugh at Anna Dicifſa de Buccleugh, corumque ſupra - 

© mentionat. nobzs et ſucceſſoribus noſtrus aligſus jus haben. pro tempore, 
* Pro previct. viginti quatuor mercat. terrarum et baromz. de 
* Branxholm, &c. unam rubram roſam ad feſtum Sr Joannis Bap- 


* tit, nomine albac firmac, fi petatur tantum, fanquan - antiquam 
* divoriam pro predict. cerris folvi folit. et pro religuis terris, dum 
* ao ct Baronia de Branxholm, Eckfoord, Buccicugh, Lantouh, 
* Lempellaw, Raukelburn, Kellrig, Kirk urd, Greeawoed et ſuis per- 


JH « rinen. - 
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< tinen. mum denarium monetac Scotiac, ad feſtum Pentecoſtes, no- 
mine albac firmac, apud praedict. turrim et fortalicium de Branx- 


holm, ſi petatur tantum ; non obſtante quod praedict. religuae terra, 
dominia, ct baronia de Branxholm, Eckfoord, aliaque immediate ſupra 
« ſpecificat. per praedict. Duciſſam de Buccleugh ejuſque praedeceſſo- 
bb fray acorn naar tenta fuerunt, 
pro annua folutione ducentatum librarum monetae dict. regni Sco- 

« tiac ad feſtum Pentecoſtes et St. Martini per acquales portioncs au- 
< nuatim duran. warda ct non introitu, et L. 200 monetae praedict. 
< pro relevio cum contigerir, una cum ſumma L. 1000 monetae ſupra 
* mentionat. pro maritagio; Qv1a nos, cum aviſamento et conſenſu 
* pracdict. ct noſtra certa ſcientia, proprio motu, et conſuctudine re- 
< gali, et noſtra regia benignitate, pracfat. Jacubo Duci de Buccleugh, 
- noftro ie, ct memoratac Annac Ducifſec de Boccleugh 
< cjus ſponſac, et ob conſtantem fidem et ſincerum amorem pracdecef- 
* forum memoratac Duciſſae crga nos et pracdeceſſoribus noſtris pro- 
tempore belli exhibir, ct | 

* genitos pore yn go bir, 1 


Duciſſam de Buccleugh, eorumque ſucceſſotes fideles, nobis noſtriſ- 

que fuccefſoribus et coronae noſtrae preſiſtere, Al TER AVvIuus EL 
Muravi uus, stcur t nos, cum aviſamento et conſenſu praedict. 
pro nobis et ſucceſſoribus noſtris, tenore praeſentis cartae noſtrae, 
© ALTERAMUS et MyTamus, formam et modum rExrtoxxs ter- 
rarum alioramque immediate ſupra ſpeciſicat. per taxatam wardam 
© a taxata warda in libera albafirma tenend. nunc et in omni tem- 
< pore futuro, de robis et ſucceſſorĩbus noſtris in Tibera albafirma, modo 
et pro ſolutĩone albac firmae divoriac praeſcript. tantum.” 

The reaſon of this clauſe with regard to Branxholm probably was, 
that the gift of che ward and marriage of the Counrels of Buccleugh 
was, in 1661, granted ro the Earl of Rorhes, then a courtier, pro- 
bably in the view, which afterwards happened, of operating her 
marriage to any one the King pleaſed; therefore, when the crown 
gave theſe lands by the charter 1664 to the Counteſs, who was ſtill 
under age, znd where rhe holding was changed into bleach ; yet 
that blench - duty could nor be due to the crown, when, by the grant 


of the ward, the Earl of Rothes had right to the whole eſtate pro 
1 * -2f 
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tempore of the ward, and the obligation for it ; therefore very pro- 
perly had the clauſe bearing the blench-duty to be -payable to the 
crown, ae jus haben. pro tempore. b 

It may be true, as ſaid by the purſuer, that in the 1663, about the 
time of the marriage of the Counteſs with the Duke of Monmouth, 
the Farl of Rothes renounced his gift of ward, &c. in favour of the 
family. But ſtill the petitioners apprehend the expreſſion in the red- 
dendo was moſt proper, as that gift was out of the crown, and per- 
haps the renunciation ee 
the time occurred to the framer of the charter, _ 

It was further ſaid for the purſuet, thn Ge at this diſtance 
of time, he could not pretend to account for every oddity or particu» 
lar expreſſion in a charter; yet that the petitionars explanation of theſe 
words with regard to the lands of 1 - by means of the Earl 
of Rother gift, would nor dog becaule theſe wards, alias ju hal 
Cibus, only relate to that pare of the. lanch of e e 
in the firlt part of the clanſe, which formerly held blench. 

But this criticiſm will by no means hold upon-examination ; for, 
upon looking into the clauſe irfelf -as gbove recited, 2 
will clearly peroeive, that the reddends, with the words affifor jus, &c. 
fubjoined, 1dlate to the whole lands of Rranahelm, as well thoſe 
held ward, as thoſe formerly held\blench. 

But. further, the purſuet does not advert, that ſuppoſe he was right 
in the diſtinction he attempts with-cegard to the different. lands in the 
reddendo of Branxholm, ſtill theſe words appearing at all on that 
reddendo, are, in the petitioners ' apprehenſion, concluſive againſt his 
whole plea; for the puiſuer, with all the known abilities of his agent 
and counſel, is not able to give any other account of theſe words, but 
ſays, that he cannot, at this diſtance of time, be accountable for 
ever / oddity or particular expreſſion of a charter. 

The petitioners admit the apology : but then th y beg leave to aſk, 
upon what principle, or by what rule of conſtruction, the purſuer can 
be admitted to give up one clauſe in a Charter as inexplicable, and 


yet, when the ſame clauſe occurs in an after part of the ſame char- 


ter, he will pretend ſo thotoughly to account for it, as to perſuade 
E 


your 


- 
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your Eordſhips to find, what it is believe] has not been found” upor 
any charter, viz. That the ſuperior ſnall be ſuppoſed to have fin- 
late the reddendo neither to himſelf nor any other deriving right 
from him, neither by his. own act or the act of the law, but to a per- 
ſon no ways connected with the fuperior, and no party to the char- 
en ( 

Tue petitioners ſhall not trouble yorr Lordſhips with aby further 
obſervations: If you ate of opinion that the inſertion of thoſe 
words in the charter 1664 were done ex propoſite, and with any par- 
ticular view, then it is ſubmitted, upon the grounds already ſtated; 
that it could not be done with any ſuch views as that comended for 
by the purſuer. If, on the other hand; theſe words ſhall appear to 
have crept in alrogether by miſtake or blunder, the peritioners can- 
not imagine your Lordſhips will think yourſelves at liberty to rectify 
blunders poſt tantum temporis, e 
fe to words of ſo vague and indefinite a nature. 


May it — to-alter your interlocutor 
File 15th current "above recited; and" as you have already, 
"found, ther the lonShip of Exweſtiale —-—- 
' of. the crown, ſo in like manner to. find, that the. feu-duty fi- 

Pulated on the irrveſtitures of that late are exigible by the crown, 
and decern accor dingly, „ 10. ce bygone: for forty, 
yas years, and in time coming. 


— ro Juſtice, &x. 
HENRY DUNDAS: 
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FXCERPTS wheel. to in the proceling Petition. 


ExcexyrT of a Charter es Willigm k. 


HARTER William Keith, flip et heredi quond. Ro. Keith, B. 20-No. 
: magiſtri de Mariſchall, ac etiam nepoti et heredi, apparenti _ | 
Willielmi Comitis Mariſchalli, heredibus ſuis maſculis, &c. de ter- 
| vis et baronia de Dunotir, &c. quae fuerune dicti. Roberci Keith, 
magiſtri de Maziſchall, et Beatriciz Douglas ſpoulac ſuae, in.conjunc- 
ta iuſeodatione, de Rege immediate tent. et per mortem. dict. Ro- 
berti, et renunciationem praefatae Beatricis, in manibus devenerunt. 
tenen. &c. reddendo, &c. jura et ſerritia de dict. terria et banoniis, 
cum pertinentiis ante · dict. reſignationem et renunciationem Regi 
debita et conſucta, reſervatis Regz et aſſignatis ſuis, pluribus . aut - 
amis proficuis er divoriis, tenendriarum ſubſcript. vin- tenendriarum- de 
Northfield, Sec. per. Regem et aſſigngtos ſuos antediftos, a tempore HE 
obirus dict. Comitis, uſque ad legitimam actatem * 1 i 
„ rum, pracfat.. Wilhelmi nepatis ſui percipieud. ct - dif] S . ll 
dated 22d April, Anno reg. I. Sti 12mo.. "= 


'Rerov xs, with the Clauſe ſimilar to the Clauſe in the harter 


Retour Fenton, Negr. 48; Fol. 195, Reddendo S. D. N. Regi, Aug. 18. W R 
et ſucceſſoribus ſuis, vel corum collectoribus, factoribus, ſeu camers- AA if 
ris, alis /e jus babentibus. lands, 

| Fol. 410. Regr. Ditto Ro. bite. Reddendo S. D. N. vel ſuc- Des 16. 
ceſloribus ſuis, dominis dominii et regalitat. de Dunfermline. 1. 

Ditto Reg. Fol. 3598. Sinclair of Longformacus, . Reddendo Uk. 0s. 

S. D. N. cjuſque ſucceſſoribus jus, vel ilorum collectoribus, cjus "Oo i? 

camerariis, a aa. 


- 
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And the fame page 603. near the foot, for the barony of Leck- 
end, &cc. 
1 Ditto Reg. Fol. 884. Ro. Ogilvie. Reddendo dict. capellano et 
kick-landr ſuis ſucceſſorĩbus, aliiſde jus haben. 
Marchez, Reg. 27. Fol. 37. Ro. Taylor tenentur de 8. D. N. aliiſve haben. 
3 ju ad ſupcrioritatem carund. terrarum, pro folutione, &cc. 
Ditto Reg. Fol. 52, Ro. Earl Zeven, near the foot. Reddende 
8. D. N. et ſucceſſoribus ſuis, aliiſqne pro tempore jus haben, pro dict. 


Ditto, Fol. 70. Ro. Earl Pammare, necnon heredes ad dict. ter- 
N Cade ras ſocceden. deliberantes dict. S. D. N. Regi, et ſucceſſoribus, «- 


EB unicum diſeum argenteum, ponderans duas 


et aliis jus pro tempore haben, 


08-26. Ditto, Fol. 26g. Rs. Blair, de eod. pro annua folutione S. D. N. 


Kirk-lands nunc immediato ſuperiori carund. ſuiſque ſucceſſoribus, aliifque jus 
ad dict. fuperioritarem et feudifirmas pro tempore haben. omnium et 
ſingularum feudifirmac firmarum et divoriarum, —— reſpecti- 


ve ſuhſcript. 


